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Abstract: The role of the Governor has emerged as one of the key issues in Union-State relations. It has been
controversial for times that what the position of the governor is. How the governor should discharge his functions.
There has been then formulation of multiple committees which enunciated_thiS proposition and tried to explain the
“role” and the “position” of governor. Sarkaria commission has been the’eminent one. This report contained a full

chapter on the role of governor.
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1. Introduction

Article 153 of the Constitution requires that ‘there shall be a
Governor for each State.” One person can be appointed as
Governor for two or more States. Article 154 vests“the
executive power of the State in the Governor. Article 155
says that “The Governor of a State shall be appointed by the
President by warrant under his hand and seal™, Article 156
provides that “The Governor shall hold“office 'during the
pleasure of the President”. The term of thel Governor is
prescribed as five years. Thed only qualifications for
appointment as Governor are that he should be a citizen of
India and must have completed the age of thirty=-five
years. Article 159 prescribes the oath, which a Governor has
to take before entering upon his office.

The position of‘governor has already been in guestion that is
the governer-an agent of the union acting in state, this has
always been a matter ofidebate. The present judgement tried
to justify the position of the governorfand gave various
elaborate points that “en what grounds he could be
represented. The pleasure ‘of theypresident, what does this
word gives impression, the real understanding of this term
was provided in this case. When a governor is removed from
his post then is there any scopeffor judicial review and is it a
justified way to have judicial review on this point. All these
points were discussed elaborately in this case.

2. Content Analysis of the Case:

The present case’s Ratio decidendi

INational Commission to review the working of the
Constitution, 2010 ( 22" February).
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<‘Power under Article 156(1) cannot be exercised in an
arbitrary, capricious or unreasonable manner and only in rare
and exceptional “circumstances for valid and compelling
reasons.”

“Court can call upon the Union Government to disclose, the
material,upon which the President had taken the decision to
withdraw the pleasure if prima facie the removal was either
arbitrary, malaxfidegCapricious or whimsical.”

The main points of contention in the present case were the
same as haS been already discussed in the analytical analysis
of thegtase. The judgement elaborately explained all the
points and gave proper reasoning on each of the points.

FIRST CONTENTION:

The first contention was that whether the petition is
maintainable or not. On this point the court decided that “the
petitioner has no locus to maintain the petition in regard to
the prayers claiming relief for the benefit of the individual
Governors.? At all events, such prayers no longer survive on
account of passage of time. However, with regard to the
general question of public importance referred to the
Constitution Bench, touching upon the scope of Article 156
(1) and the limitations upon the doctrine of pleasure, the
petitioner has necessary locus.® The other point which was
referred to constitutional bench was related to public
importance as to what is the scope of “Doctrine of Pleasure”.

2 The petition asked for the relief that the individual
governors who were removed should be placed back to the
position from where they were removed. Their position must
be restored. On this point the governors themselves did not
raised any contention so it was decided that the petitioner by
the way of public interest litigation does not have any locus
standi.

3 Supra note 3.
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So the petitioner has locus standi as far as this point was
concerned.

COMMENT:

As the governor themselves did not went to Supreme Court
for taking relief then the decided that the petitioner did not
have locus standi on this point. The decision of court on this
point seems to be appropriate and apt. Then the petitioner
were allowed to be heard on the point of that what the scope
of doctrine of pleasure is. As this point was a matter of
public importance so it was allowed.

SECOND CONTENTION:

The next contention which the court decided was related to
the “scope of doctrine of pleasure”. The Pleasure Doctrine
has its origin in English law, with reference to the tenure of
public servants under the Crown. The rule that a civil servant
holds office at the pleasure of the Crown has its origin in the
Latin phrase "durante bene placito” ("during pleasure®)
meaning that the tenure of office of a civil servant, except
where it is otherwise provided by statute, can be”terminated
at any time without cause assigned. The true s€ope and effect
of this expression is that even if a specialécontract has been
made with the civil servant the Crowngis not'boundithereby.
In other words, civil servants are liable to dismissal without
notice and there is no right of action for wrongful dismissal,
that is, that they cannot claim damages for premature
termination of their services.*

The court took support from Black's Dictionary, this defines
'Pleasure Appaifitment' as the assignment of someone to
employmentgsthat can be taken away at any“time, with no
requirement fornotice or hearing. Then court cited many of
the cases which defined what the doctrinegofypléasure is as
per those judgements. It observed:

Constitution of India thus providessfer'three different types
of tenure: (i) Those who hold office during the pleasure of
the President (or Governor); (i) Those who hold office
during the pleasure of the President (or Governor), subject to
restrictions; (iii) Those who hold office for specified terms
with immunity against removal, except by impeachment,
who are not subject to the doctrine of pleasure.
Constitutional Assembly debates clearly show that after
elaborate discussions, varying levels of protection against
removal were adopted in relation to different kinds of
offices. We may conveniently enumerate them: (i) Offices to
which the doctrine of pleasure applied absolutely without
any restrictions (Ministers, Governors, Attorney General and

“State of Bihar v. Abdul Majid [(1954) SCR 786].
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Advocate General); (ii) Offices to which doctrine of pleasure
applied with restrictions (Members of defence service,
Members of civil service of the Union, Member of an All-
India service, holders of posts connected with defence or any
civil post under the Union, Member of a civil service of a
State and holders of civil posts under the State); and (iii)
Offices to which the doctrine of pleasure does not apply at
all (President, Judges of Supreme Court, Comptroller &
Auditor General of India, Judges of the High Court, and
Election Commissioners). Having regard to the
constitutional scheme, it is not possible to mix up or extend
the type of protection against removal, granted to one
category of officesgto andther category.®

On ‘doctrin€ of pleasure’court also observed:

The doctrinexof pleasure’as,originally envisaged in England
waés a prerogative power which was unfettered. But where
rule of law< prevails, there is nothing like unfettered
discretion or unaccountable action. The doctrine of pleasure,
however, is not a licence to act with unfettered discretion to
actharbitrarily, whimsically, "or capriciously. It does not
dispense with the need for a cause for withdrawal of the
pleasure. In other words; "at pleasure™ doctrine enables the
removal of a, persop holding office at the pleasure of an
Authority, summarily, without any obligation to give any
notice or hearing to the person removed, and without any
obligation 10 assign any reasons or disclose any cause for the
removal, or withdrawal of pleasure. The withdrawal of
pleasure cannot be at the sweet will, whim and fancy of the
Authority, but can only be for valid reasons.®

COMMENT:

The ‘scope of doctrine of pleasure’ is explained very
elaborately and the instances discussed are really the
instances deserving applaud. The reasoning of the court on
this point is very clear and there could not be any ground for
ambiguity. The court has very categorically defined the other
offices and there what is the meaning of ‘doctrine of
pleasure’ making it more lucid to understand.

Thus on the second contention while redefining the “scope
of doctrine of pleasure” court basically relied on the point
that although the person who is enjoying the office in the
pleasure of president could be removed by him without
giving notice of his removal but it is also mandatory that the
removal should not be arbitrary and whimsically. It should
be justified and should be based on natural justice.

SSupra note 3 para no.21.
®Supra note 3 Para no.22.
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THIRD CONTENTION:

The other issue which the court decided in this case was “the
position of governor in the constitution”. The court held that
the governor is the constitutional head of the state and could
not be considered as the agent of the president. The court
with the help of the various judgements reiterated the fact
that the governor should be independent and should be free
from all kinds of political influences. They went on
extending this thought and said that the governor may ignore
the advice of the centre and act on the advice of his council
of ministers.

Sri G.S. Pathak, a former Vice-President said that "in the
sphere which is bound by the advice of the Council of
Ministers, for obvious reasons, the Governor must be
independent of the centre™ as there may be cases "where the
advice of the centre may clash with advice of the State
Council of Ministers™ and that "in such cases the Governor,
must ignore the centre's 'advice' and act on the advice of Ais
Council of Ministers."”

The position of the Governor as the Constitutiohal head of
State as a unit of the Indian Union as well‘as the formal
channel of communication between the Union and the State
Government, who is appointed under Article 155 of the
Constitution "by the President bygWarrant under hishhand
and seal".® It was also decided that the Governor. should
function independently ind some».of the discretionary
functions which are specified to him. He,is considered as the
watch dog of the interest of the state andyhe should work
accordingly. Goverfor should not be considered as the agent
of the Union.

Then couft gave'the observation made by courtin'a case in
which the judgement was delivered by a sevemjudge bench.

The Governor of a Stateis appointed by the President and
holds office at his pleasure. State administration is carried on
by him or in his name by or with the aid and advice of the
Ministers. Every action, even of an individual Minister, is
the action of the whole Council and is governed by the
theory of joint and collective responsibility. But the
Governor is there, as the head of the State, the Executive and
the Legislature, to report to the Centre about the
administration of the State.®

It is clear from our Constitution that the Governor is not the
agent of the President, because when it was intended to make

"Supra note 3 para no.24.
8State of Rajasthan v. Union of India [(1977) 3 SCC 592].
9State of Karnataka v.Union of India [(1977) 4 SCC 608].
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the Governor an agent of the President it was expressly
provided - as in Para 18(2), Schedule VI (repealed in 1972).
It is equally clear from our Constitution that the Governor is
entrusted with the discharge of his constitutional duties. In
matters on which he must act on the advice of his Ministers
and they constitute an overwhelming part of his executive
power the question of his being the President's agent cannot
arise?® Court finally concluded that the Governor has dual
role firstly as the constitutional head of the state and
secondly, he acts as a vital link between the union and the
state. Thus is not an agent of the union and his peculiar
character arises due to the quasi federal structure of the
constitution.

In S.R. Bammai v. Union of  India 1994 (3) SCC 1 a nine-
Judge Bench of this Court described the Constitution of
India‘as quasi-federal, bgingza:mixture of federal and unitary
elements “.Governors{are not expected or required to
implement the policies of the government or popular
mandates. Theirteonstitutional role is clearly defined and
bears very limited<political overtones. We have already
noted that the Governor is not the agent or the employee of
the Union Government. JAs the constitutional head of the
State, many a time he may be expressing views of the State
Government,»\which may be neither his own nor that of the
Centre (for example, when he delivers the special address
under Article 176 of the Constitution).It was also said that
although some of the governor come from political
background but after becoming governor of a state they
should not owe their allegiance to any political party. They
should be unbiased and thus the court rejected the contention
of the respondents that Governors should be in "sync" with
the policies of the Union Government or should subscribe to
the ideology of the party in power at the Centre. Governors
have to decide on its own but not on the just basis of centre’s
directions. Lastly, the court supported his arguments by the
way of giving the statements made by Shri Jawahar lal
Nehru and B. R. Ambedkar that the governor should be a
person outside from the politics and he should be left
independent. The administration of union should not
interfere in the functioning of the governor then he can
perform his duties effectively.

COMMENT:

The position of governor in the constitution was also dealt
with caution. Court took the help of the constitutional
assembly debates and various other cases. Then court further
went on giving judgement that the Governor is considered as

1°H, M. Seervai, Constitutional Law of India2065 (4th
Ed., Vol.lI).
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the constitutional head of the state. He is not the agent of the
union. It is not required for him to work in ‘sync’ with the
union. He is independent and may act as per he wants but
that should necessarily be for the welfare of the state.

FOURTH CONTENTION:

The court further concluded on the issue of limitation of
power under the article 156(1). A plain reading of Article
156 shows that when a Governor is appointed, he holds the
office during the pleasure of the President, which means that
the Governor can be removed from office at any time
without notice and without assigning any cause. It is also
open to the Governor to resign from office at any time. If the
President does not remove him from office and if the
Governor does not resign, the term of the Governor will
come to an end on the expiry of five years from the date on
which he enters office. Clause (3) is not intended to be a
restriction or limitation upon the power to remove the
Governor at any time, under Clause (1) of Article 156.
Clause (3) of Article 156 only indicates the tenure which is
subjected to the President's pleasure.’* Thus the céurt read
clause(3) as not the limitation but it only indiCated to the
tenure of the governor which is subject tofthe president’s
pleasure. So the contention of the petitioner, was not
maintainable that clause (1) of Article 456 is made subject to
any other provision of the Constitution nor subjected to,any
exception. Clause (3) prescribing a tenure of five years for
the office of a Governor, is made subject to Clause (1) which
provides that the Governor shall hold, office during the
pleasure of the President. Therefore, it iSynot possible to
accept the conteption that Clause (1), of Asticle 156 is
subjected to an@Xxpress restriction or limitation under Clause
(3) ofArticle 156. The petitioner relied | on the
recommendation “madenby Sarkaria commission that the
governor should be“given reasonable notiCe and that notice
should contain the reasons that why he is“being removed.
The governor should also be given opportunity to be heard.
The court held on these recommendation that although these
recommendation are logical but)yet these recommendations
are only recommendations. gJThey cannot override the
statutory provision. These recommendations are the
suggestions which could help the law makers while
amending the constitution. These recommendation play no
role while the court has to interpret the constitutional
provision. The constitutional assembly debates were
discussed regarding this point. They were taken by both the
respondent and the petitioner. The petitioners contended that
the founding fathers proceeded on the assumption that the
removal will only be on the ground of bribery and
corruption, violation of the Constitution, or any other

HSupra note 3 Para no.30.
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legitimate ground attributable to an act or omission on the
part of the Governor. The respondents point out that security
of tenure and other alternatives were considered and
consciously rejected to opt for Governors holding office
during the pleasure of the President. The debate shows that
certain alternatives were considered and then after all these
consideration this article was adopted in its present form.
There was also a consideration made for categorical removal
of the governor in certain condition but that was rejected.
Thus the intention of the constitution framers is manifested
in the present article itself.

Article 156(1) doesmnot intend to remove the governor if he
does not go in" accordance with the Union. It is entrusted
with a différent function that if the Governor is pursuing
coursesgwhich are detrimental to the State or to India, the
President can, remove thesGevernor from.his office and
appoint another Goverhor. This power takes the place of an
impeachmentwhich'Clearly is a power to be exercised in rare
and exceptional circumstances.

In ether words, it is contended that there should be some
fault or,draw back in the Governor or in his actions before he
could benremoved from office. On the other hand, it is
contended bysthe respondents that removal need not only be
for the reasons mentioned by the petitioner but can also be
on two other grounds, namely, loss of confidence in the
Governor of the Governor being out of sync with the policies
and ideologies of the Union Government. Then on these
points court held that they have already rejected the
contention that the Governor should be in ‘sync’ with the
union. So the first contention could not be maintained.
Though the Governors, Ministers and Attorney General, all
hold office during the pleasure of the President, there is an
intrinsic difference between the office of a Governor and the
offices of Ministers and Attorney General. Governor is the
Constitutional Head of the State. He is not an employee or an
agent of the Union Government nor a part of any political
team. On the other hand, a Minister is hand-picked member
of the Prime Minister's team. The relationship between the
Prime Minister and a Minister is purely political. Though the
Attorney General holds a public office, there is an element of
lawyer-client relationship between the Union Government
and the Attorney General. Loss of confidence will therefore
be very relevant criterion for withdrawal of pleasure, in the
case of a Minister or the Attorney General, but not a relevant
ground in the case of a Governor.*?

COMMENT:

12Sypra note 3 Para no.41.
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On this issue also court decided accordingly and the
reasoning does nowhere stand distorted.

FIFTH CONTENTION:

The last issue which was taken by the court was related to
judicial review. However, there is a distinction between the
need for a cause for the removal, and the need to disclose the
cause for removal. While the President need not disclose or
inform the cause for his removal to the Governor, it is
imperative that a cause must exist. If we do not proceed on
that premise, it would mean that the President on the advice
of the Council of Ministers, may make any order which may
be manifestly arbitrary or whimsical or mala fide.

Therefore, while no cause or reason be disclosed or assigned
for removal by exercise of such prerogative power, some
valid cause should exist for the removal. Therefore, while we
do not accept the contention that an order under Article 156
is not justifiable, we accept the contention that no reason
need be assigned and no cause need be shown and no_iotice
need be issued to the Governor before removing “@
Governor.*®

Thus court held the above point and alsoseld that the court
is entrusted with the responsibility toglook into the, matters
where the decision is arbitrary. Gourt will look inte the
matters where it is for the publi¢fimportance. Thus the court
in the above case will havedudicial, review and if there is
violation of natural justi€e, them court, will look into the
matter and will decide accordingly.

COMMENT:

The reasening ‘asserted by the court is just and proper but
even then | believe'that it'could have beengbetter/if judiciary
should not be made to_intervene. As this intervention will
result into the violation ofiindependence of each of the organ
of state machinery. Judiciary. by thisgkind of intervention
could not remain independent. Although the court has
specifically stated that the ground for the intervention would
not be easy. It would be strict grounds only on which the
judiciary could intervene.

3. Conclusion and Amendment proposed:

The court concluded that the Governor can be removed from
his office without giving him reasons that why he is getting
removed. On the other hand court also held that the removal
should not be arbitrary and whimsical. It should be just then
a Governor can be removed from his office. The other point
which the court held in the case was that what would be

13Supra note 3 Para no.42.
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compelling reasons for the removal of the Governor would
definitely depend upon the circumstances. Court also held
that the governor cannot be removed when he is not in ‘sync’
with the union. As the president will assign no reason for the
removal then it is open to judicial review. The scope of
judicial review is limited here. The court may as the Union
to produce the document on which the Governor is removed.

This judgement clearly held that the governors are not the
agent of the Union; they themselves are the constitutional
head of the state. Article 156 as adopted is in conformity
with the present scenario and as a quasi-federal character it
should be interpreted®withythe caution. The court has in this
case interpreted “this_ article effectively. The explanation
provided by the court isiapt and sufficient. The role of the
governof although has been in controversy and there has
beenfmany cases deciding-ensthis,point thisglidgement has
although provided a justreasoning to all the questions.

Sarkaria commission has given some recommendation and if
these recommendations are made effective then it may
improvise the institution of Governor. The commission has
held that the governor should be given reasons that why is
getting removed from the office. There are other
recommendations also. It could be also suggested that the
governor ‘should®be impartial thus he should be a person
outside from the politics. If the person so appointed then he
will have ales inclination towards any political party and he
could be more independent.

The governor should be appointed more cautiously and the
Vice president should consult the Speaker while appointing.
In my opinion and | would like to propose the amendment
that there should be committee for the appointment of the
governor at the states. The constitution of committee may be
of the President, Prime minister, Law minister and the leader
of opposition. This may further decrease the biasness in
appointment and then it could be further said that the
governor is no more acting as an agent of the union.

Hence the amended provision would constitute the above
said elements of committee appointing the governor. The
article 155 and 156 would then consist of as follows:

“Article 155- The Governor of a State shall be appointed by
the President by warrant under his hand and seal by the
recommendation of committee,that would consist of Prime
minister, Law minister and the leader of opposition.”

“Article 156- The Governor shall hold office during the
pleasure of the President.

14 The words in italics are the recommended amendment.
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Explanation- The pleasure does not means that at the whims
and fancies of President but it should be reasonable and a
notice to the governor to be given that why he is getting

removed. ”’
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